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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : UDALGURI. 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

 

Wednesday , the 07th day of September  2016. 

TITLE  SUIT NO. 03/2015 

 

Dineswari Rabha/  ORS              

                              ….Plaintiffs. 

-Vs- 

Rashmi Rabha / ORS 

                                                                                               ....Defendants. 

 

This suit coming on for final hearing on 23/08/2016 in the presence of:- 

 M.C. Narzary   Advocate for the plaintiffs.  

          D. Sahariah         Advocate for the defendants 

 

And having stood for consideration to this day, the Court delivered the following 

judgment:- 
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JUDGMENT 

The brief facts leading to the institution of this suit as is revealed from the plaint 

is that: 

1. That the share of Late Pohu Ram Rabha in the schedule 2 of the plaint is 10 ½ 

lessas and he had the possession over that land. That Late Pahu Ram Rabha 

during his lifetime got married three wives, they are Smt. Dineswari Rabha, the 

plaintiff No.1. Smt. Praneswari Rabha (since deceased) and Smt. Rashmi Rabha, 

the defendant NO .1'. Praneswari Rabha in the mean while breathed her last 

several years, back leaving behind two daughters, the plaintiffs NO.6 and 7 are 

the daughters of Late Praneswari Rabha.  

2. That from the first wife Smt. Dineswari Rabha. i.e  the plaintiff No.1 Late Pohu 

Rabha (pohu Ram Rabha) got one son and three daughters. The plaintiffs 

No.2.3.4 and 5 are the son and daughters of Smt. Dineswari Rabha, the first wife 

of Late Pohu Ram Rabha. From the second wife Praneswari Rabha, Late Pohu 

Ram Rabha got two daughters only. The plaintiffs No.6 and 7 are daughters of 

Late Praneswari Rabha and from the third wife Smt. Rashmi Rabha, the 

defendant No.1. Late pohuram Rabha got two daughters only. The defendants 

Nc.2 and 4 are the daughters of third wife of pohu Ram Rabha. The defendant 

NO.3 is the son-in law of Late pohu ram Rabha and the husband of the 

defendant NO.2.  

3. That at the middle part of his life Late Pohu ram Rabha used to reside at the 

residential houses standing over the Schedule 2 land and towards the ending 

part of his life Pohu ram Rabha shifted to the house standing at his native village 

Hatibandha (Lathakhat) where he breathed his last on 19/10/2014. As soon as 

Late Pohu ram Rabha shifted to village Lothakhat the plaintiff No.2 started to run 

a shop over the schedule 2 land. At present the plaintiff No.2 is possessing the 

schedule 2 land exclusively.  

4. That in the meanwhile all the daughters of the plaintiff No.1 and the defendant 

No.1 are given on marriage and at present they are living with their respective 

husband. one daughter of Late praneswari Rabha, the second wife of Late Pohu 

Ram Rabha; the plaintiff No.6 also has already been given on marriage and at  

present she is residing with her husband . But another daughter " of Late 

Praneswari Rabha, the plaintiff No.7 who is mentally retarded is still remaining as 

spinster under the custody of the plaintiffs No.1 and 2. The defendant No.1 also 

living with the plaintiffs No.1 and 2.  



3 
 

5. That on expiry of Pohu ram Rabha, all sorts of properties including the Schedule 

2 land belonging to Late Pohu ram Rabha devolves upon the plaintiffs and the 

defendants NO. 1.2 and 4 as heirs of Late Pohu Ra~ Rabha. Till this day all the 

properties both movable and immovable properties including the Schedule 2 land 

inherited by the plaintiffs and the defendants NO.1.2 and 4 from Late Pohu ram 

Rabha has not partitioned amongst them. They are holding the same jointly. The 

periodic patta of Schedule 2 land is still standing in the name of Late Pohu ram 

Rabha. At present the plaintiff No.2 is maintaining and supporting his aged other 

plaintiff no.1 step mother defendant no.1 and mentally retarded sister plaintiff 

NO.7 respectively.  

6. That on last 13/01/2015 suddenly the plaintiffs No.1.2 and 7 received a notice 

from the office of Harisinga revenue Circle issued on 27/11/2014 whereby 

directed the plaintiffs No.1.2 and 7 to attend the court of Circle officer of 

Harisinga revenue circle Office in mutation case No. 115/2014 which was fixed 

for hearing on that day. The said mutation case is being registered on the basis 

of a petition represented by the defendant No.21 by means of which the 

defendant NO.2 is seeking to get mutated the 1/2 (half) portion of the schedule 

2 land in her name in the strength of gift.  

7. That on 20/01/2015 the plaintiffs NO.l.2 and 7 have attended the Court of the 

Circle officer of Harisinga revenue Circle in Mutation Case NO.115/14 in 

pursuance of the notice received on 13/01/2015 and on enquiry the plaintiffs 

No.l.2 and 7 have come to know that the defendants No.1.2 and 3 got executed 

a forged deed of will on 09/09/2014 in respect of the schedule 2 land and other 

land measuring about 13 bighas of land in their favour which was registered at 

Mangaldai Sub-Registrar office bearing regd. No.18 dated 09/09/2014 of 

Mangaldai Sub Registrar 0ffice behind the back of the plaintiffs, which is 

purported to be executed by Late pohu Ram Rabha.  

8. That Late Pohu Ram Rabha never been executed the deed of Will in question in 

favour of the defendants No.1.2 and 3. as Late Pohu ram Rabha was confining in 

bed right from the month of August of 2014, he was not in a position to move to 

any where; so the question of execution of a deed of will on 09/09/2014 at 

mangaldai by Late Pohu ram rabha in favour of the defendants No.1.2 and 3 

does not arise. Hatibandha (Lothakhat) village where the place of residence of 

Late Pohu ram Rabha was located. is more than 40 K.M.s away from Mangaldai.  
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9. That the defendants No.l.2 and 3 with an object to grab the entire immovable: 

properties of Late pohu ram Rabha by depriving the plaintiffs by illegal means 

plated out a deep conspiracy against the plaintiffs and as a part of that 

conspiracy the defendants No.l.2 and 3 got executed aforesaid forged deed of 

will behind the back of the plaintiffs. The plaintiffs have no knowledge about the 

said forged deed f will. They have come to know about the same just on 

20/01/2015. when they attended in a mutation Case NO.115/14 in the court of 

the Circle 0fficer of Harisinga revenue Circle.  

10.  That the said forged deed of will cannot confer any right, title and interest upon 

the defendants no.1.2 and 3 over the schedule 2 land and by the strength of the 

said deed f will the defendant No.2 cannot mutate her name in half portion of 

the schedule 2 land in place of Late Pohu Ram Rabha leaving aside the plaintiffs 

the other heirs of Late Pohu Ram Rabha; as because at present all the 

immovable properties inherited from Late Pohu Ram Rabha is partitioned 

amongst  the heirs of Late pohu Ram Rabha; at present all the properties 

inherited by both the plaintiffs and the defendants no.1.2 and 4 from Late Pohu 

ram rabha are holding jointly. If the half portion of the schedule 2 land be 

mutated in the name of the defendant No.2 the plaintiffs will suffer irreparable 

loss and will be highly prejudiced.  

11. It is found that in the instant suit written statement was submitted by defendants 

No. 1, 2, and 3 and thereby contested the suit. However the suit was dismissed 

against defendant no.4 as the plaintiffs did not take steps against the defendant 

no.4, even the plaintiffs were asked to take steps. 

12. The defendant nos. 1,2 and 3 stated that late Pahu Ram Rabha had been in 

possession of 21 lessas of schedule 1 land as his own property since last more 

than 20 years without any dispute or suit against him by the co-pattadars though 

his share in the schedule 1 land is 12 lessas only.  

13. That late Pahu Ram Rabha had even before the execution and registration of the 

'Deed of Will' dated 09/09/2014 disclosed in the family that he wanted to give 

the suit land measuring 10 and 1/2 lessas from his share in the patta to the 

defendant no.l Rashmi Rabha and let plaintiff no. 2 Amrit Rabha succeed to his 

possession of the remaining 10 and 1/2 lessas. But plaintiff no. 2 Amrit Rabha 

objected saying that he will be taking care of all the family members after the 

death of late Pahu Ram Rabha. Plaintiff no. 2 is the only son of late Pahu Ram 

Rabha. Plaintiff no. 2 Amrit Rabha runs an Indian Made Foreign Liquor (IMFl) 
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shop in a room situated east of the suit land as reflected in the boundary of the 

suit land in the registered 'Deed of Will". Behind the IMFl shop there is a rice mill 

which has been let out on rent to one Sri Gauranga Das. The plaintiff no. 2 has 

been collecting the rent after the death of late Pahu Ram Rabha.  

14. That the plaintiff no. 1 and defendant no. 1 are full blooded sisters. In the year 

2007 late Pahu Ram Rabha was detected to be having some kidney problems 

and he was taken to Hyderabad and then to Apollo Hospital, New Delhi. Few 

months later plaintiff no. 1 Dineswari Rabha became paralysed from waist 

downwards and restricted to a wheel chair. The second wife of the deceased 

namely (It.) Praneswari Rabha died of cancer at B. Barooah Cancer Institute, 

Guwahati in the year 2008. At that time the son of late Pahu Ram Rabha, that is, 

Sri Amrit Rabha (plaintiff no. 2) stayed at Tangla Town with his family and on the 

other hand all the daughters excepting plaintiff no. 7 Nalani Rabha and 

defendant no. 4 Meenakshi Rabha were married and residing at separate places. 

Plaintiff no. 7 Nalani Rabha is deaf and dumb and not mentally retarded as 

alleged in the plaint. Thus the defendant no. 1 had to look after the paralysed 

plaintiff no. 1 Dineswari Rabha and Late Pahu Ram Rabha till his death at village- 

Hatibandha (Lotakhat). The plaintiff no. 2 Amrit Rabha occasionally came from 

Tangla Town to the village home at Hatibandha (Lotakhat). He stays at Tangla 

Town for his business and his wife Nilima Rabha, children Miss Aparajita Rabha 

and Ajoy Rabha are also settled at Tangla Town. Plaintiff no. 2 Amrit Rabha also 

has another daughter named Reema Rabha from his second wife Dipika and a 

son named Nikhil from his third wife Deepti. Deepti and Dipika are full blooded 

sisters.  

15. That during the last part of his life Late Pahu Ram Rabha was sceptical about the 

plaintiff no. 2 Amrit Rabha. The deceased Late Pahu Ram Rabha was frequently 

upset by the conduct of the plaintiff no. 2 because the latter ignored him 

(deceased) or did not disclose important health matters and his visits to the 

village home at Hatibandha (Lotakhat) also became rare. Late Pahu Ram Rabha 

suspected that the plaintiff no. 2 may grab the suit land against his will. Hence 

during the end period of his life Late Pahu Ram Rabha started constructing a 

building on the suit land adjacent to the IMFL shop with partial monetary support 

from defendant nos. 2 &. 3. Late Pahu Ram Rabha wanted the defendant no. 1 

to migrate from the native village home in the future and reside in the said 

building. At present few deep concrete pillars for RCC construction are standing 
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over the suit land. Late Pahu Ram Rabha also wanted defendant no. 2 and her 

husband defendant no. 3 to stay in the said building once the construction is 

complete as they are living in a rented house at Tangla Town which is owned by 

one Sri Nilimoni Bora. The defendant nos. 2 & 3 are teachers by profession. The 

remaining daughters of Late Pahu Ram Rabha excepting plaintiff no. 7 are well 

settled in their matrimonial homes. Plaintiff no. 7 being deaf and dumb lives with 

her younger sister plaintiff no. 6 at Ward No.3, Tangla Town. 

16. That Late Pahu Ram Rabha also owned another plot of land at Ward no.1, 

Tangla Town near Hospital Road which falls under Dag Nos. : 192, 193 and P.P. 

No. 309. There are shops let out on rent on the front portion and an Assam Type 

House on the back portion of the said plot of land. Plaintiff no. 1 Dineswari 

Rabha, defendant no. 1 Rashmi Rabha and the daughters of Late Pohu Ram 

Rabha resided in the said house for their education till the death of Late 

Praneswari Rabha and thereafter shifted to native village-Hatibandha (Lotakhat). 

The 3rd wife of plaintiff no.2 Deepti also resided in the said house for about 6 

years. At that time plaintiff no. 2 and his first wife Nilima Rabha resided in their 

self acquired house at Ward No.3, Tangla Town.   

17. That Late Pahu Ram Rabha also owned land measuring 29 Bighas, 03 Kathas and 

10 Lessas covered by Dag Nos. 228, 229, 230, 231, 232, 233, 258, 259, 289, 384 

and P.P. No. 40 at village- Hatibandha, mouza- Mazikuchi, under Khoirabari 

Revenue Circle, District- Udalguri, Assam.   

18. That Late Pahu Ram Rabha was an educated person and agriculturist by 

profession. He was not bedridden. He was active in his movements until two 

days before his death. His death was sudden and unforeseen.   

19. That the attesting witnesses of the 'Deed of Will' namely Sri Nabin Bezbarooah 

and Punya Rabha were known to Late Pahu Ram Rabha since many years. 

Attesting witness Sri Nabin Bezbarooah was one of the teachers of Late Pahu 

Ram Rabha. Attesting witness Punya Rabha has been cultivating the lands owned 

by Late Pahu Ram Rabha since many years.   

20. That the writer of the 'Deed of Will' works as a petition writer (Mohori) in 

Mangaldoi Court. He was known to Late Pahu Ram Rabha since many years 

because in the past till the year 2011 all cases under Tangla Police Station fell 

under the jurisdiction of Mangaldoi Court and Late Pahu Ram Rabha got 

acquainted with the said 'Mohori' through his lawyer (since deceased) many 

years back in connection with certain motor vehicle cases.   
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21. That the 'Deed of Will' bearing registration no. 18 dated 09/09/2014 is genuine 

and it was duly executed and registered in the Sub Register Office Mangaldoi by 

Late Pahu Ram Rabha in an independent and sound mind. Late Pahu Ram Rabha 

had discussed with the 'Mohori' and thereafter the Deed of Will' was written by 

the 'Mohori' according to his instructions. Late Pahu Ram Rabha signed the 'Deed 

of Will' by his free will after reading and understanding its contents in the 

presence of witnesses Sri Nabin Bezbarooah and Punya Rabha. Thereafter the 

said witnesses signed the 'Deed of Will' as attesting witnesses in the presence of 

late Pahu Ram Rabha. Late Pahu Ram Rabha and the attesting witnesses had 

gone to the Sub Register Office, Mangaldoi from village- Hatibandha (Lotakhat) 

in a 'Maruti Alto' car which was driven by one Sri Amal Saha. After return, the 

duly registered 'Deed of Will' was handed over to the defendant no. 1 at home.   

22. That Late Pahu Ram Rabha executed the 'Deed of Will' in the Sub Register 

Office, Darrang, Mangaldoi instead of Sub Register office, Udalguri because the 

Excise Office, Udalguri and the Sub Register office Udalguri are located adjacent 

to each other in the DC building, Udalguri and the plaintiff no. 2 often visits the 

Excise Office, Udalguri in connection with his IMFL shop. Late Pahu Ram Rabha 

suspected that if by chance he accosts or is seen by the plaintiff no. 2 at DC 

building Udalguri, the plaintiff no. 2 will prevent him from executing the ―Will‖. 

The time required to travel between Hatibandha (Lotakhat) and Sub Register 

Office, Mangaldoi is less than between Hatibandha (Lotakhat) and Sub Register 

Office, Udalguri because of the road conditions.  

23. That on the strength of the 'Deed of Will' land measuring 12 Bigha , 02 Kathas 

and 06 lessas out of the aforesaid 29 Bighas, 03 Kathas and 10 Lessas in Dag 

Nos. 231,232,233 and 289 mentioned in paragraph f above has been mutated in 

the name of the defendant no. 1 in place of the deceased Late Pahu Ram Rabha 

at the revenue records of Circle Office, Khoirabari Revenue Circle.  

24. That the plaintiffs filed the suit falsely and with mala fide intent against the 

defendants and prayed for the dismissal of the suit with costs to defendants. 

25. On the above pleadings, this court framed the following issues:- 

(1).Whether there is any cause of action for the suit? 

 (2).Whether the suit is maintainable in the present form? 

 ( 3).Whether the suit is bad for non joinder of necessary parties? 
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 (4).Whether the deed of will dated 09.09.2014 having registration no.18 of 

Mangaldai Sub Registrar office which is purported to be executed by Late Pohu 

Ram Rabha is forged one, illegal and inoperative in law? 

  (5).Whether the plaintiffs are entitled to get the decree as prayed for? 

  (6). To what relief/reliefs are the plaintiff is entitled to? 

 

26. During trial, plaintiff side examined only five witnesses. All PWs were cross 

examined by the Defendant. Defendants adduced the evidence of one DW. The 

DW was cross examined by the plaintiffs.  I have also perused the document 

exhibited in the suit. 

27. I have heard oral argument of Learned Advocates for both sides.  

 

 DISCUSSION, DECISION AND   REASONS THEREOF : 

28. ISSUE NO.4:    This issue is the most vital issue and hence taken first for 

discussion. Plaintiffs have claimed that the deed of ―Will‖ which was executed 

and registered on 9/09/2014 bearing Registration No- 18 of Mangoldoi Sub-

Registrar office, purported to be executed by late Pohuram Rabha is forged, 

illegal, void and it is liable to be cancelled. The plaintiffs claimed that late 

Pohuram Rabha never executed the ―Will‖ in question in favour of Defendant no- 

1, defendant 2 and defendant 3 as late Pohuram Rabha was in bed from the 

month of August 2014 and that he was not in position to move anywhere and so 

the question of execution of ―Will‖ on 9/9/2014 at Mangoldoi by late Pohuram 

Rabha does not arise. The plaintiffs also claimed that in order to grab the entire 

immovable property of late Pohuram Rabha, Defendant No 1, 2, 3 executed the 

forged ―Will‖ behind the back of the plaintiffs. 

29. On the other hand defendants stated that the late Pohuram Rabha was upset by 

conduct of plaintiff No-2 Amrit Rabha as Amrit Rabha ignored him. The 

Defendants also claimed that late Pohuram Rabha was active until two days 

before his death and that late Pohuram Rabha was not bed ridden. The 

Defendants also claimed that the attesting witnesses in the deed of ―Will‖ namely 

Nabin Bezbaruah and Punnya Rabha were known to Pohuram Rabha for many 

years, as Nabin Bezbaruah was one of the teachers of late Pohuram Rabha and 

Punnya Rabha has been cultivating the land owned by late Pohuram Rabha for 
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many years and that late Pohuram Rabha signed the deed of ―Will‖ by his free 

will after reading and understanding its content in presence of witnesses Nabin 

Berzbaruah and Punnya Rabha and thereafter the said witnesses signed the deed 

of Will as attesting witnesses in presence of late Pohuram Rabha.  

30. In ―Janaki Narain Bhoir v. Narain Namdeo Kadam, AIR 2003 SC 761‖ 

Honorable Supreme Court held that ―on combined reading of Section 63 of 

Succession Act and Section 68 of Evidence Act, it appears that the person 

propounding the will has got to prove that will was duly and validly executed. 

That cannot be done by simply proving the signature on the will was that of 

testator but must have to be proved that attestation was also properly made as 

required by Section 63 of Succession Act. It is true that Section 68 of Evidence 

Act does not say that both or all the attesting witnesses must be examined but at 

least one attesting witness has to be called for proving execution of will as 

envisaged by Section 63 of Succession Act. But what is significant and to be 

noted is that one attesting witness examined should be in a position to prove 

execution of will in terms of clause (c) of Section 63 of Succession Act. The one 

attesting witness examined in his evidence has to testify the attestation of will by 

him‖.   

 

31. For the better appreciation of the facts in the instant case, I would like to go 

through the some of the relevant legal provisions.  

32. Section 63 of Indian Evidence Succession Act 1925 deals with execution of 

unprivileged wills. 

Section 63 of the Indian Succession Act, 1925 deals with the 

Execution of unprivileged wills.-Every testator, not being a soldier employed 

in an expedition or engaged in actual warfare, 1*[or an airman so employed 

or engaged,] or a mariner at sea, shall execute his will according to the 

following rules:--  

(a) The testator shall sign or shall affix his mark to the will, or it shall be 

signed by some other person in his presence and by his direction.  

(b) The signature or mark of the testator, or the signature of the person 

signing for him, shall be so placed that it shall appear that it was intended 

thereby to give effect to the writing as a will.  
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(c) The will shall be attested by two or more witnesses, each of whom has 

seen the testator sign or affix his mark to the will or has seen some other 

person sign the will, in the presence and by the direction of the testator, or 

has received from the testator a personal acknowledgment of his signature or 

mark, or of the signature of such other person; and each of the witnesses 

shall sign the will in the presence of the testator, but it shall not be necessary 

that more than one witness be present at the same time, and no particular 

form of attestation shall be necessary‖.  

33. It is well known that mere production of a document doesn’t create any right, 

title and interest over any property mentioned in that document until and unless 

that document is proved as per the legal provisions. Section 68 of Indian 

Evidence Act 1872 lays down about the manner of proof of execution of 

document required by law to be attested.  

34. Section 68 of Indian Evidence Act 1872 lays down that.—―If a document is 

required by law to be attested, it shall not be used as evidence until one 

attesting witness at least has been called for the purpose of proving its 

execution, if there be an attesting witness alive, and subject to the process of the 

Court and capable of giving evidence: 1[Provided that it shall not be necessary to 

call an attesting witness in proof of the execution of any document, not being a 

Will, which has been registered in accordance with the provisions of the Indian 

Registration Act, 1908 (16 of 1908), unless its execution by the person by whom 

it purports to have been executed is specifically denied.‖ 

 

35. In the case of a ―Will‖ even if registered the attesting witness has to be called 

even if the execution is not denied. In order to prove due attestation of the will a 

witness has to prove that the two witnesses saw the deceased sign the will or 

that he admitted to have signed and they themselves signed in the presence of 

the deceased testator.'  

36. During argument learned counsel for the plaintiffs argued that there is a 

reasonable ground to suspect that the ―Will‖ alleged to be executed by Late 

Pohuram Rabha is forged. To this effect learned counsel for the plaintiffs has 

submitted the judgment pronounced in “Gurdial Kaur and ORS Vs Kartar 

Kaur and ORS” (1998) 4 SCC, 384, where in Honorable Supreme Court held 
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that‖ if there is suspicious circumstance about the execution of Will, it is the duty 

of the person seeking declaration about the validity of the Will to dispel such 

suspicion circumstance‖.  

37.  During argument learned counsel for the plaintiffs argued that as with the 

alleged ―Will‖ only defendants are given properties and that the plaintiffs are not 

given any properties by that ―Will‖, it raises reasonable suspicion about the 

genuineness and valid execution of the said ―Will‖.  

38. It is found that during the cross examination, DW1 affirmed that the land of late 

Pahuram Rabha is not divided among his children and that Late Pahuram Rabha 

has 50 bighas of land. Moreover PW1, during his cross examination, admitted  

that his father has land in the Ward No.1 of Tangla and that land is covered by 

patta number 309 and that residential houses and shops  are there in that land. 

PW1 also stated that he resides in the plot of the land situated in the Hospital 

Road and that he has a wine shop at Kukurakata and his father started the 

construction work of one building near his wine shop.  

39. As per section 58 of the Indian Evidence Act, Facts admitted need not be proved. 

What is found from the deposition of PW1 and DW1 is that late Pahuram Rabha 

has more land than what is mentioned in the ―Will‖.  

40. During argument learned counsel for the defendants namely D. Saharia argued 

that the main contention of the plaintiffs is that as Late Pahuram Rabha was bed 

ridden since the month of August 2014, he was not in a position to move 

anywhere and so the question of execution of the Will dated 9/9/14 by late 

Pahuram Rabha does not arise. The learned counsel for the defendants also 

argued that the claim by the plaintiff that the late Pahuram Rabha was bed 

ridden since the month of august 2014 is not supported by the plaintiff’s 

witnesses. Learned counsels for defendant also argued that no medical document 

is adduced in support of the claim that Pahuram Rabha was suffering from any 

illness, on the date of the execution of the Will, to the extent that he could not 

move to any place from his house. 

41. During cross examination PW 1 admitted that he has not submitted any 

document relating to the illness of his father. PW 1 also stated, during his cross 

examination, that about 13 bighas of land is in the name of Rashmi Rabha 

besides the suit land as per the ―Will‖, however the instant case is filed in 

connection with the suit land only. PW 1 also admitted that he suspects that the 
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―Will‖ executed by his father is forged but he has not submitted any document as 

to prove the claim that the ―Will‖ is a forged one.  

42. On the other hand PW 2, during her cross examination, admitted that her father 

late Pohuram Rabha gave land to the defendants in other places besides the suit 

land by way of the ―Will‖. However the instant case is filed only in connection 

with the suit land. PW 2 also admitted that she does not know whether the ―Will‖ 

executed by her father is forged.  

43. PW 3, during the cross examination, stated that she does not know that the 

―Will‖ is forged or not. PW 3 also admitted, during her cross examination, that 

her father drove the Nano vehicle till two days before the death of her father.  

44. PW 4, during her cross examination, stated that her father gave land to Rashmi 

Rabha besides the suit land and the instant case is filed only in connection with 

the suit land. PW 4 also stated that nothing is mentioned in the plaint as well as 

in her affidavit is to how ―Will‖ was made forged. Moreover nothing is mentioned 

in the instant case as to with which illness her father was suffering. PW 4 also 

admitted that her father drove the Nano Vehicle till one week before his death. 

On the other hand PW 5, during his cross examination, admitted that he does not 

know as to whether the Pohuram Rabha executed the ―Will‖ or not.  So from the 

evidence of the plaintiff’s witnesses, it is found that no medical document as to 

the illness of Late Pahuram Rabha is submitted by the plaintiffs in the instant 

case and that Late Pahuram Rabha could drive his vehicle till some days before 

his death.    

45. I have carefully gone through the Exhibit ―Ka‖ which is deed of Will executed by 

ome person namely Pahuram Rabha, S/O late Janaku Rabha. What is found on 

perusal of the said Will is that one Pahuram Rabha, with this Will, gave the 

properties described in the schedule mentioned in the Will in the name of his 

wife Rashmi Rabha. The first schedule which is mentioned in Page 3 and page 4 

of the said Will describes about a plot of land measuring 10. ½ lessas land 

covered by Patta No- 7, dag no-141 of village- Kukurakata under Dakua Mouza in 

the district of Udalguri. On perusal of the plaint, it is found that the instant suit is 

filed in connection with this schedule mentioned in the Will. 

46. To prove the ―Will‖ in question , the defendant adduced the evidence of DW1. 

DW 1 specifically stated in his examination in chief that Exhibit ―KA‖ is the 

original registered ―Will‖ dated 09/09/2014 executed by late Pohuram Rabha in 

the Sub-Registrar office at Mangoldoi. DW 1 also stated that Exhibit ―Ka(1), 
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Ka(2), Ka(3), Ka(4), Ka(5) and Ka(6)‖ are the signature of late Pohuram Rabha,  

which Pohuram Rabha  put in front of him and Nabin Bezbaruah. DW 1 also 

admitted that Exhibit ―Ka (7)‖ is the signature, which he put in front of late 

Pohuram Rabha  and Nabin Bezbaruah. 

47. DW 1 also admitted that Exhibit ―Ka (8)‖ is the signature of Nabin Bezbaruah , 

which he put in front of him and late Pohuram Rabha . 

48. Moreover DW1 reaffirmed that he put his signature at the Sub Registrar office. 

Also DW1 denied the suggestion of the plaintiff that Pahuram Rabha did not put 

his signature on the ―Will‖. The credit if DW1 could not be impeached by the 

plaintiffs by way of cross examination of DW1. 

49. It is already stated that in Janaki Narain Bhoir v. Narain Namdeo Kadam, 

AIR 2003 SC 761‖ Honorable Supreme Court specifically held that ―what is 

significant and to be noted is that one attesting witness examined should be in a 

position to prove execution of will in terms of clause (c) of section 63 of 

Succession Act.‖ It is found in the instant case, that DW1 in his examination in 

chief deposed that on 9/09/14 that Late Phuram Rabha read the ―Will‖ and put 

his signature voluntarily with sound mind in front of him and Nabin Bezbaruah 

and that he and Nabin Bezbaruah put their signatures in presence of Pahuram 

Rabha.  

50. From the deposition of DW 1, whose credit could not be impeached by the 

plaintiffs, what is found that the defendants has proved the ―Will‖ in question as 

per the legal provisions. Moreover though plaintiffs claimed that they suspect 

about the genuineness and valid execution of the said Will, no well-argued 

evidence is adduced to that effect. Accordingly issue no. 4 is decided in negative, 

against the plaintiffs. 

 

51. ISSUE NO.3: The defendants claimed that the suit is bad for the non joinder of 

necessary parties. The co-pattaders of the schedule 1 land are to be joined as 

parties in the present suit. During argument learned counsel for the plaintiffs M.C 

Narzary argued that the co-pattadars of schedule 1 land have no interest in the 

suit land and hence they are not necessary party in the instant suit. 

52. I have perused Exhibit 1 which is the certified copy of the Jamanbandi of 3 

Kathas of land covered by periodic Patta No-11(Old)/07(new) and dag no 141 of 

village Kukurakata under Dakua Mouza in the district of Udalguri. It is found, in 
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the said copy of Jabanbandi, that the names of 5 Pattadars namely Fatik Ch Das, 

Gajendra Ch. Das, Arobinda Das, Puspadhar Rabha and Pahuram Rabha are 

mentioned are there without any specification as to the share of land of each of 

the Pattadars in the said Patta. 

53. On perusal of the plaint, it is found that the instant suit is filed in connection with 

10 ½  lessa of land out of the land mentioned in Exhibit 1. It is also found that 

the plaintiffs claimed that the share of the land of late Pahuram Rabha in 

schedule 1 is 10 ½ lessa, which is specifically shown in the schedule 2 of the 

plaint. 

54. The Defendants in the written statement stated that Pahuram Rabha was one of 

the five Pattaders of schedule 1 land measuring 3 katha’s or 60 lessas and as 

such his share in schedule 1 land is 12 lessa and not 10 ½ lessa and that though 

each Pattadar’s shares is 12 lessas, Pahuram Rabha was in possession to 21 

lessa’s as his own properties for more than 20 years without any disputes by co 

Pattadars. Considering the evidence on the record, as no specific share of the 

Pattaders is shown in the suit Patta and as there is rival contention as to the 

share of the land of late Pahuram Rabha in the suit Patta and as the others co –

Pattaders of the suit patta are not made party, I am of the opinion that the 

instant suit is bad for non Joinder of the necessary parties. Accordingly issue no. 

3 is decided in negative, against the plaintiffs. 

 

55. ISSUE NO.1&2:    As it is already discussed that the plaintiffs have been failed 

to prove that the ―Will‖ dated 09/09/2014 executed by late Pohuram Rabha is 

forged and as it is also found that the instant suit is bad for the non joinder of 

necessary parties, I am of the opinion that there is no cause of action for the suit 

and hence the suit is not maintainable in the present form. Accordingly issue no. 

1 and 2 are decided in negative, against the plaintiffs. 

 

56. ISSUE NO.5 & 6: : In view of the discussions made above and the decisions 

reached in the foregoing issues the plaintiffs are not entitled to any relief in the 

instant suit. Hence issue no. 5 and 6 are decided in negative, against the 

plaintiffs. 
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ORDER 

 

57. In view of the discussions made above and the decisions reached in the 

foregoing issues, the suit of the plaintiffs is dismissed on contest with cost 

against the defendants No.1 to 3. 

58. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 7th day of September, 

2016, At Udalguri. 

 

 

N.C.BHUYAN 

Munsiff, Udalguri  
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APPENDIX 

 

A) Plaintiff’s Exhibits: 

EX 1 – Copy of Jamanbandi 

EX 2 - Land Revenue Payment Receipt 

EX 3 – Land Revenue Payment Receipt 

EX 4 – Notice from Circle Office 

EX 5 – Land Revenue Clearing Certificate  

 

B) Defendant’s Exhibits: 

Ex KA – Deed of Will of Pohu Ram Rabha  

 

C) Plaintiff’s Witnesses: 

PW 1-   Amrit Chandra Rabha 

PW 2 – Saru Rabha 

PW 3 – Silpi Rabha 

PW 4 – Kanaki Rabha@ Barman 

PW5 – Lohit Rabha 

 

D) Defendant’s Witnesses: 

DW 1 – Punya Rabha 

 

 

 

N.C.BHUYAN 

                                                                         Munsiff,Udalguri  
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